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THE WHITE HOUSE  \ {{i5i0
WASHINGTON

s oy

oA ge312x ‘

CABINET AFFAIRS STAFFING MEMORANDUM

7/7/86

317,143

Date: Number: DueBy: -
Subject: Domestic Policy Council Memoranda
Action (3 ]] Action Fyi
ALL CABINET MEMBERS a a CEA a 8//
Vice President a g (C)Esg, 8 l?/
State a [B/ a 0
Treasury a IB/ a O
Defense ] m/ a a
Justice a & a a
Interior a &
Agri(ultuf. D M .........................................................................................
Commerce d [u/ Poindexter D g/
Labor a ‘D/ Svahn a &
HHS g cg Chew (For WH Staffing) g a
HUD a &, 0 g
Transportation O m/ 0 g
Energy D Q’/ D D
Chief of Staff O = 0 0
OMB. O g a a
QA 0 &
UN D g} .........................................................................................
USTR a Ex ive Secretary for:
......................................................................................... @ 0 @/
EPA a o EPC O a”
GSA a % Q O
NASA d d 4
0PM 0 s 0O 0
SBA a [B/ a a
va 0 @ 0 0
REMARKS:
Attached for your information are two memoranda from
the Attorney General on Administration Policy on
Signing Statements; and Guidelines on Consent Decrees,
Settlement Agreements and Special Masters.
RETURN TO:
R E TN
Alfred H. Kingon [J Don Clarey ii}}( il l ,‘5{\, L\{LEJ@H&QFLQ\]
Cabinet Secretary O Rick Davis . /! '
456-2823 00~ "7

(Ground Floor, West Wing)
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Associate Director
Office of Cabinet Affairs
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THE WHITE HOUSE

WASH ! NGTON

July 7, 1986

MEMORANDUM FOR THE DOMESTIC POLICY COUNCIL

FROM: RALPH C. BLEDSO%W
r

Executive Secret

RE: Outline of Administration Policy

Attached are two memorandums from the Attorney General
discussed at the April 28, 1986 Domestic Policy Council meeting.
They outline the Administration's policy on Presidential signing
statements, and guidelines on consent decrees, settlement
agreements, and special masters. If you have any questions on
either of these, please direct them to the Department of Justice.

attachment

: 0901080017-6
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3. Reservation on Matters Not Addressed in
the Signing Statement. Tha Statement
shall indicate that 3¢t does not reflect
any view by the Administration on matters
not addressed and that the administering
agency shall develop interpretations of
such provisions not inconsistent with
the Statement.

The administering agencies, Office of Management and Budget
and the Department of Justice shall Propose Signing Statements
L0 accompany enrolled bills presented to the President for
signature. The Attorney General shall review the Signing
Statement for legality as to form and substance.

C. Use of Signing Statements.

Recently the West Publishing Company publicly has agreed to
publish signing statements on major bills in the United States
Code Congressional and Administrative News (USCCAN). The

Signing Statements in construing any statute that may be the
subject of litigation. Additionally, agencies should review
Signing Statements in developing regulations and policy guide-
lines implementing statutes.
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Offire of the Attornep General
Washington, B. @. 20530
July 7, 1986

MEMORANDUM FOR THE DOMESTIC POLICY COUNCIL

FROM: EDWIN MEESE III ﬂﬂﬁ
Attorney General

SUBJECT: Guidelines on Consent Decrees, Settlement
Agreements and Special Masters

I recently signed litigation policy guidelines dealing with
(1) consent decrees and settlement agreements and (2) special
masters. These guidelines translate the Administration's views

Department of Justice, and I also commend them to you as princi-
ples that should be observed in all government litigation.

Consent decrees and settlement agreements are means of
terminating litigation without trial. a consent decree is a
mandatory court order that is negotiated by the parties ang
approved by the judge. 1Itsg legal effect is that of a judgment
and order on the merits. A settlement agreement is a private
arrangement between litigants in the nature of a contract,
through which a lawsuit is ended without the court's participa-

Both of these mechanisms of settlement are subject to abuse
in derogation of the Executive's constitutional and statutory
prerogatives. For example, a consent decree can be drafted to
bind a head of department to do something that the court could
not have ordered under its own authority -- to undertake lobbying
activities, for instance. This is improper. No member of the
executive branch can give away his own or the President's dis-
cretion. Likewise, the consent of the parties cannot expand the
remedial authority of the courts, which is governed by the
Constitution and Statutes. Accordingly, the general principle
underlying the consent decree guidelines is that the United

could not have ordered under its remedial powers. In particular,
the guidelines disapprove attempts to bind discretion, to commit
unappropriated or unbudgeted funds, or to determine regulatory
actions.,

: 080017-6
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Similar but less stringent restrictions apply to settle-
ments, which are not court orders. Under the guidelines, when a
settlement agreement extends to the issuance of regulations, the
government must retain its authority to change them pursuant to
the Administrative Procedure Act. Also, settlements will not
commit the Executive to spend unappropriated, unbudgeted funds.

The other set of guidelines deals with the use of Special
Masters. Masters are ad hoc judicial officers appointed by the
court for one case and paid for by the parties. They are used

masters are not substitutes for judges and other regular judicial
officers (such as United States Magistrates) and are properly
appointed only in the narrow range of cases where they will deal
with a large number of technical and relatively minor issues.

of their case and of the United States to the preservation of the
government's policy prerogatives. Because there is no general
waiver of Ssovereign immunity with respect to masters' costs, the
government cannot be ordered to pay them. Accordingly, the
guidelines set out the circumstances under which the United
States will agree voluntarily to contribute to the expenses of a

Together, these directives will help implement in day-to-day
litigation the basic jurisprudential and constitutional princi-

us to carry out, They represent another step in our ongoing
effort to maintain the correct separation of roles of the branch-
es of government.
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